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OP1 NI ON

Fr anks. J.

In this declaratory judgnent action, plaintiff,
I nsurance conpany, sought a declaration that its insured, John
H. Rasnic, was not an insured under its policy for the
acci dent occurring between the Rasnic and Davi s notor
vehicles. Specifically, the conplaint alleged that Rasnic had
vi ol ated the policy provision:

W nust be notified pronptly of how, when and
where the accident or |oss happened. Notice should



al so i nclude the nanmes and addresses of any injured
persons and of any witness.? Allstate would assert
that while the accident occurred on Decenber 1
1993, they did not receive notice until June 24,
1994.
The issue was tried before a jury, and at the concl usion of
all the proof, the Court ?directed a verdict in favor of the
def endant s? and ?found that the controlling issue was a state
of mnd of the insured, John Rasnic. Wth regard to such
i ssue, the Court found that M. Rasnic reasonably believed
that the collision in question was a trivial matter and that,
based upon such belief, M. Rasnic was justified in not
I mmedi ately reporting the accident to Allstate. The Court
further found that, due to his state of mnd, M. Rasnic’s
delay in reporting the accident to Allstate until after he had
been sued, conplied with the pronpt notice provisions of
Al'l state’s insurance policy.?
On appeal, Allstate does not question the Trial
Court’s taking the issue away fromthe jury, but insists that
as a matter of law it is entitled to a judgnent in its favor.
It is clear fromthe Trial Court’s analysis that it
erroneously applied a subjective test rather an objective
test, which is whether a reasonable and prudent person would
believe that the accident mght give rise to a claimfor
damages. Nationw de Miutual Insurance Conpany v. Shannon, 701
S.W2d 615 (Tenn. App. 1985).
Rasnic testified that he ?bunped? the rear of the
Davis car and that the occupants answered ?no? when asked if
they were hurt. He testified that he advised if the vehicle
was damaged to I et himknow Ms. Davis insisted that they

should ?call the Iaw. A policenman cane after the vehicles had
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been noved, and refused to prepare a witten accident report.
?Two to six weeks later? the owner of the other vehicle told
Rasni c at a conveni ence store that ?they totaled the car? which
Rasni ¢ understood to nean the insurance conpany. Rasnic nade
no report of the accident until June 23, 1994, after he
received suit papers fromthe Davises. The nost telling

adm ssion by M. Rasnic came on cross-exam nation after he had
testified that he had made pictures of the front end of his
vehicle, some two weeks after the accident:

Q M. Rasnic, if you didn’'t consider this
accident worth reporting what would be your
occasi on for taking photographs of the front of
your vehicle two weeks after this accident to
show there was no damage to it? | didn't
under st and.

A. It could ve been four weeks, but | said I
bought a new canera, Polaroid Instamatic, and
that’'s the first pictures |I’ve taken with it.

And |’ ve got sone other vehicles | took
pi ctures of | can show you.

Q Isn't it a fact, sir, that you just nade the
decision to try to handle this yourself and go
out si de your insurance conpany and handle it?

A. | thought the danage was m nor enough. Yes,
sir.

The material facts are not in dispute and the issue is a
guestion of law. Rasnic had a duty to give notice to his

I nsurance conpany of the accident, certainly no later than the
time the owner of the other vehicle advised himthat the

vehi cl e had been ?totaled?. Qur lawis clear that the
contractual requirenment of notice to the insurer is a
condition precedent to recovery under the policy. Lee v. Lee,
732 S.W2d 275 (TN 1987); Phoenix Cotton G| Conpany v. Royal

| ndemmi ty Conpany, 140 Tenn. 438, 205 S.W 128 (1918).
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This is essentially a dispute between two insurance
conpani es, and we note that an insurance conpany woul d
sonetinmes benefit if this inequitable rule was changed, i.e.
decl are forfeitures of policy coverages only in cases where
the late reporting of the accident resulted in actua
prejudice to the insurance conpany. As we observed in North
Ri ver I nsurance Conpany v. Johnson, 757 S.W2d 334 (Tenn. App.
1988), insurance policies, unlike other contracts, are not
purely private agreenents but affect the public generally.

Qur rule represents the mnority view See
Hospital Underwiting Goup, Inc., v. Summt Health Ltd., 63
F.3d 486 (6th G r. 1995). Consunmers and insurance conpani es
ali ke woul d benefit if the Suprenme Court would overturn the
mnority rule in favor of the equitable majority view

We are constrained to reverse the judgnent of the
Trial Court and the cause is remanded for entry of a judgment

for appellant, in accordance with this opinion.

The cost of the appeal is assessed to appell ees.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.



Cifford E. Sanders, Sp.J.



